UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

ALBERT L. GRAY, Adm nistrator, et al.,
Pl aintiffs,

v. : CA 04-312L

JEFFREY DERDERI AN, et al .,
Def endant s.

ESTATE OF JUDE B. HENAULT, et al.,
Plaintiffs,

v. : CA 03-483L

AVERI CAN FOAM CORPORATI QN, et al .,
Def endant s.

MVEMORANDUM AND ORDER
DENYI NG MOTI ONS
FOR RECONSI DERATI ON

Before the court are four notions which have been filed in
Henault, et al. v. Anerican Foam Corp., et al., CA 03-483L.
Because the notions seek relief which would al so i npact the
parties in Gay, et al. v. Derderian, et al., CA 04-312L, this
Mermor andum and Order is issued in both cases.
|. The Mdtions

A. Mdtion for Reconsideration and for Clarification of
Court Order of August 22, 2005 (Henault Docunment (“Doc.”) #297)
(“Henault Motion”);!?

P Al parties are reninded of the requirenents of the Order Re
Captioning and Filing of Docunents dated 1/28/ 05 (Gray Doc. #315,
Henaul t Doc. #197) (“Order of 1/28/05"). The Henault Motion is
deficient in that the title does not include the name of the party
filing it (or the word “Plaintiffs” followed i mediately by a footnote
whi ch states concisely the parties on whose behalf the notion is
filed). See Order of 1/28/05 at 3. Although not as problematic, the
signature page also fails to conply with the Oder of 1/28/05. See



B. Plaintiffs’ [?, Mtion to Join and to Adopt Mtion of
Henault for Reconsideration and for Clarification of Court Order
of August 22, 2005 (Henault Doc. #301) (“Guindon Plaintiffs’
Motion for Reconsideration”);

C. Plaintiffs Charles and Carol Sweet, as Adm nistrators of
the Estate of Shawn Sweet; Charles and Carol Sweet, Individually,
Motion to Join and to Adopt Motion of Henault for Reconsideration
and for Carification of Court O der of August 22, 2005 (Henault
Doc. #302) (“Sweet Plaintiffs’ Mtion for Reconsideration”);

id.

Based on the signature page the court assunes the Henault Motion
i s brought on behalf of all parties represented by Attorneys Robert 1.
Reardon, Jr., and Ronald J. Creaner. See Henault Mdtion at unnunbered
11. According to the Notice of Adoption of First Amended Master
Conpl aint (Station Nightclub Fire Litigation) (Henault Doc. #188)
(“Henault Adoption”), these Plaintiffs (referred to hereafter as the
“Henault Plaintiffs”) are: the Estate of Jude B. Henault, by and
t hrough Chad M Henault and Angel a Boggs, Co-Adm nistrators; Angela
Boggs individually; Rachel M Henault, a minor, by and through her
father and next friend, Chad M Henault; and Andrew J. Henault, a
m nor, by and through his father and next friend, Chad M Henault; the
Estate of Sanmuel A Mceli, Jr., by and through Madeliene P. Mceli
Adm nistratrix; the Estate of Melvin Gerfin, Jr., by and through
Deborah Gerfin and Laura Gerfin, Co-Adm nistrators; Deborah Gerfin
i ndividually; Laura Gerfin individually; Kelly Gerfin, a nminor, by and
t hrough her mother and next friend, Deborah Gerfin; Meagan CGerfin, a
m nor, by and through her nother and next friend, Deborah Gerfin; the
Estate of Sarah Jane Tel garsky, by and through Caroline Tel garsky,
Adm ni strator, and Sarah Jane Ball ard, daughter of decedent Sarah Jane
Tel garsky, individually; denn Johnson; Lisa Johnson; Ml anie
Hol I i day; and Nancy Noyes. See Henault Adoption (Henault Doc. #188)
17 1-8.

2 The Plaintiffs filing the notion (Henault Doc. #301) are
identified as: George CGuindon; Barbara Guindon, individually; Barbara
@ui ndon, as nother and next friend to Erica Quindon, a minor; Tamy
Ayer, as Guardian and next friend to Kayla Marie Dorothy Abbenante
Ayer, a minor; Louis Rossi, as Administrator of the Estate of Joseph
Rossi; Christopher Scot[t]; Julianna G aven; Eric Malardo; Mchelle
Mal ardo; Richard Sanetti; Patricia Sanetti; Catherine Carignan, Edward
Corbett, Jr., as Admnistrator of the Estate of Edward Corbett, II1I;
Paul and Betty Roe, individually; Paul and Betty Roe, as Co-

Adm nistrators of the Estate of Lori K. Durante; Daniel Davidson; and
St ephen Bruno. See @uindon Plaintiffs’ Mtion for Reconsideration
(Henault Doc. #301).



D. Plaintiff Linda Roderiques, as Admnistratrix of the
Estate of Donal d Roderiques; Linda Roderiques;,; Individually,;
Li nda Roderi ques, as Mdither and Next Friend to Mandi Roderi ques,
mnor’s Mdtion to Join and Adopt Mdtion of Henault for
Reconsi deration and for Clarification of Court Order of August
22, 2005 (Henault Doc. #303) (“Roderiques Plaintiffs Mtion for
Reconsi deration”).
1. Adoption of Henault Modtion and Argunents

The Gui ndon, Sweet, and Roderiques Plaintiffs all state that
t hey “have revi ewed the Henault Motion and Menorandum?® and
support the argunents therein.” Plaintiffs’ !, Menorandum of Law
in Support of Their Mdtion to Join and to Adopt Motion of Henault
for Reconsideration and for Carification of Court O der of
August 22, 2005, at 1; Menorandumin Support of Plaintiffs
Charl es and Carol Sweet, as Admi nistrators of the Estate of Shawn
Sweet; Charles and Carol Sweet, Individually, Mtion to Join and
to Adopt Mdtion of Henault for Reconsideration and for
Clarification of Court Order of August 22, 2005, at 1; Menorandum
of Law in Support of Plaintiffs Linda Roderiques, as
Adm nistratrix of the Estate of Donal d Roderi ques; Linda
Roderi ques Individually; Linda Roderiques, as Mther and Next
Friend to Mandi Roderiques, mnor’s Mtion to Join and to Adopt
Motion of Henault for Reconsideration and for Clarification of
Court Order of August 22, 2005, at 1. 1In view of the adoption of
the Henault Mbdtion and argunments by the other noving parties, the
court refers to the four notions collectively as the “Mtions for

8 Contrary to DR I. Local R 12(a)(1l), the Henault Plaintiffs
did not file a separate nmenorandum of law in support of their notion.
Their argunments are instead contained in the el even page (not counting
exhibits) notion. The court assunes that it is these arguments which
t he Gui ndon, Sweet, and Roderiques Plaintiffs state they support.
Wil e the court has overl ooked this additional deficiency by the
Henault Plaintiffs, they are advised that in the future their filings
nmust conply with the local rules and with the Oder of 1/28/05 (G ay
Doc. #315, Henault Doc. #197).



Reconsi deration” or “Mdtions” and to the noving parties as the
“Movants.”
I11. Relief Sought

The Motions seek reconsideration and clarification of that
part of the Order Re Motions Heard on August 22, 2005 (G ay Doc.
#548, Henault Doc. #295) (“Order” or “Order Re Motions Heard
8/ 22/ 05"), which granted in part and denied in part the Henault
Plaintiffs’ Mtion for Leave to Enter the Evidence Repository
(Henault Doc. #288), see Order of 8/22/05 at 4-5. Specifically,
the Mdtions request that the court: 1) “clarify its Order to
del i neate whether the Henault experts will be permtted to
observe and participate in the devel opnent of testing protocols
and execution of certain tests on the incident foam and control
sanpl es to be undertaken at the McCrone Laboratory and ot her
scientific facilities,” Henault Mtion at unnunbered 2; 2)
reconsider “its Order to distinguish the cost sharing obligations
of the Henault plaintiffs with respect to evidence and artifacts
assenbl ed taken [sic] fromthe fire site by the Gray plaintiffs
shortly after the Station fire, fromthe evidence and artifacts
taken fromthe site by State and Federal officials that has [sic]
been retained by the Wst Warwi ck Police Departnent for two and
one half years, including the incident foamthat was transferred
to the repository a few weeks ago,” id.; and 3) “reconsider its
ruling with respect to the fornula to be used to reinburse the
Gay plaintiffs for past warehouse costs ...,” id. at unnunbered
3.
V. Discussion

A.  Testing of Incident Foam

To the extent that the Movants seek to observe and “to
participate in the devel opnment of testing protocols and execution
of certain tests on the incident foamand control sanples to be
undertaken at the McCrone Laboratory and other scientific
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facilities,” Henault Mdtion at unnunbered 2, the court has

al ready rul ed regarding what tests may be perforned, see

Menor andum and Order Granting in Part Amended Modtion for
Particul ari zed Need Di scovery (Gay Doc. #536) at 23 (granting
| eave to conduct the tests set forth in Menorandum of Law in
Support of Plaintiffs’ Amended Motion for Particul arized Need
Di scovery).

The Gray Plaintiffs have represented that they have no
objection to the presence of the Henault experts at the testing
of the incident foamand that they “do not ask for any paynent
with respect thereto.” Revised Menorandumin Support of the Gay
Plaintiffs’ Cbjection to the Henault Plaintiffs Mtion for
Reconsi deration and for Clarification of Court Order of August
22, 2005 (G ay Doc. #550, Henault Doc. #300) (“Gay Revised
Mem”) at 5. The court believes that it may confidently assune
that the Gray Plaintiffs also do not object to presence of the
ot her Movants’ experts at the testing and that they simlarly do
not any ask for any paynment with respect to those experts. This
confidence is based on two considerations. First, the court
cannot conceive of a reason why the Gray Plaintiffs would not
all ow the other Movants’ experts access equal to that afforded
the Heneault experts. Second, it has al ways been the court’s
under st andi ng, based on statenents nmade by Attorney Mark S.
Mandel |, a signatory of Plaintiffs Amended Mdtion for
Particularized Need Discovery (G ay Doc. #525) (the “Anended
Motion”), that any party’s attorney or expert who desired to
observe the testing at McCrone Laboratories could do so. The
court assunes that such persons may offer suggestions or ask
guestions, provided that it does not disrupt or delay the testing
and that they understand that the Gay Plaintiffs’ attorneys and
their experts will nake the final determ nation regarding the
protocol s and testing procedures.



G ven these circunstances, the court finds that the Mvants’
first request for clarification is noot.

B. Differentiating Cost Sharing Relative to Certain Itens

Movants request that the court reconsider its Order as to
their cost sharing obligations so that a distinction is nmade
bet ween evi dence whi ch has been stored in the Evidence Repository
since (or nearly since) its inception and evi dence whi ch was
transferred to the Evidence Repository at a substantially |ater
date. See Henault Mdtion at unnunbered 2. As an exanple of the
| atter evidence, Mowvants cite the four square feet of incident
foam whi ch was transferred to the court’s custody a few weeks
ago. See id.; see also Menorandum and Order Granting in Part
Amended Motion for Particularized Need D scovery (G ay Doc.
#536) at 23 n.22 (reflecting that the court granted perm ssion on

August 3, 2005, for the incident foamto be transferred fromthe
custody of the state to this court’s custody and placed in the
Evi dence Repository).

O her than the incident foam which was recently placed in
t he Evi dence Repository, the court is not aware of any
significant difference in the tine that itens of evidence have
been stored in the Evidence Repository. In light of the Gay
Plaintiffs” willingness to allow the Henault experts to attend
and observe the testing of the four pieces of incident foam at
the McCrone Laboratory, the court sees no need to alter the O der
of 8/22/05 in this respect at the present tinme. |If there are
itens of evidence in the Evidence Repository which were placed
there at a substantially later date than the other itens of
evi dence and as to which the Mwvants have been deni ed access
unl ess they pay their full share of the cost of maintaining the
Evi dence Repository, Mowvants may file a notion for access to such
items and the court will consider it.

C. Reconsideration of Cost Sharing Formul a



Movants’ final request is that the court reconsider its
ruling with respect to the fornula to be used to reinburse the
Gray Plaintiffs for warehouse costs. See Henault Mbdtion at
unnunbered 3. They advance three argunents in nmaking this
request. First, Mwvants contend that the fornmula adopted by this
court fromthe March 31, 2003, Order of Associate Justice Alice
Bridget G bney of Rhode Island Superior Court (“Judge G bney’s
Order of 3/31/03”) will result in counsel for the Henault
Plaintiffs reinbursing the Gray Plaintiffs’ counsel nore than the
Gray Plaintiffs’ counsel have expended to maintain the warehouse,
allegedly resulting in a profit to the Gay Plaintiffs’ counse
of $12,313.89. See Henault Mtion at unnunbered 3. Second,
Movants assert that “counsel for the Henault plaintiffs were not
permtted to participate in the chanbers discussion to create
this Evidence Repository or arrive at this fornula, despite
requesting permssion to attend this conference.” Henault Motion
at unnunbered 4. Movants further assert that “the Rhode Island
Superior Court took the position that the Henault plaintiffs had
no standing to participate in the devel opnment or execution of
Judge G bney’'s Order.” 1d. Lastly, Mvants argue that the nost
val uabl e forensic evidence in the case is in the custody of the
State of Rhode Island at the West Warw ck Police Departnent and
“that the evidence and artifacts warehoused in the Evidence
Repository maintai ned by the G ay counsel had nuch | ess
significance during the initial phase of the investigation.” 1d.
at unnunber ed 8.

1. Aleged “Profit” of Gay Plaintiffs’ Counse
Movants contention that requiring themto contribute to the
cost of the Evidence Repository in accordance with the fornul a
established by Judge G bney will result in the Gay Plaintiffs
counsel realizing a profit appears to be based upon a



m sappr ehensi on of the amount which the Gay Plaintiffs’ counsel
have paid to cover the cost of the Evidence Repository. That
amount is $201, 208. 69, not $64, 734.81 as Movants ni stakenly
allege. See Gray Revised Mem at 3 (citing Henault WMbdtion,
Exhibit (“Ex.”) A at 2 (Evidence Repository/Warehouse Expenses);
see also Henault Mdtion at unnunmbered 3.

The court agrees with the Gay Plaintiffs that:

Under the fornula ordered by Judge G bney ... if all four

Henaul t counsel seek to enter the repository the paynent

to be made by the last to enter will be $16, 767. 39 (not

$16, 462. 53 as mi stakenly conputed in the Henault Exhi bit

A) . Each and every counsel wll at that point have

advanced t he sane anount, i.e. one-twelfth (1/12) of the

total costs, $201, 208. 69 ($16, 767. 39 x 12 = $201, 208. 68).
Gray Revised Mem at 3. Muvants’ first argunment for
reconsideration is therefore rejected.

2. Exclusion fromPrior Proceedings

In response to Movants’ claimthat they were excluded from
t he proceedi ngs which resulted in Judge G bney’'s Order of
3/31/03, the Gay Plaintiffs have submtted affidavits from Judge
G bney and el even attorneys: Thomas Angel one, Mark Decof, Anthony
DeMarco, Marc DeSisto, Eva Marie Mancuso, Mark Mandell, Steven
M ni cucci, Charles Redi han, James Ruggieri, Mchael St. Pierre,
and Max Wstow. See Menorandumin Support of the Gay
Plaintiffsl’! Objection to the Henault Plaintiffs’ Mtion for
Reconsi deration and for Clarification of Court Order of August
22, 2005 (“Gray Mem "), Ex. 1-11; Gray Revised Mem, Ex. 12. 1In
particul ar, these affidavits address Myvants’ assertion:

that at the tine an Order adopted by this Court was

entered by Judge G bney in March, 2003 establishing a

formula for paying for nmaintenance of the Evidence

Repository, counsel for the Henault plaintiffs were not

permtted to participate in the chanbers discussion to

create this Evidence Repository or arrive at this
formula, despite requesting permssion to attend this



conf er ence.

Henault Motion at unnunbered 3-4.
Regar di ng the above, Judge G bney st ates:

This representation is not true. All proceedings were in
open court. Because of the catastrophic nature of the
fire, I was especially sensitive to the need to give an
opportunity to be heard to anyone who wi shed to do so,
whether in open court or in chanbers conferences. I
expressly invited such participation. Any chanbers
conferences up to and including the conference of Mrch
31, 2003 were limted entirely to scheduling issues.
Moreover, | did not deny participation to any |awer
whether in open court or in chanbers conferences. I
recall M. Reardon quite well as he made a very negative
i mpressi on upon me when | first nmet himon March 26, 2003
at the fire site. | can state categorically that | never
refused himparticipationinthe proceedings referred to.

Gay Mem, Ex. 1 (Affidavit of Alice Bridget G bney) { 5.
Judge G bney further states:

The [Henault Mdtion] is also signed by M. Creaner of
Resmi ni Law O fices, Ltd. In fact, Ronald J. Resm ni
participated in the hearing of Mrch 28, 2003 which
hearing, in open court, resulted in the Order of March
31, 200s. I note that the [Henault Mdtion] was
originally prepared for signature by M. Resm ni, but his
name and bar nunber were stricken and M. Creaner’s nane,
signature and bar number substituted.

Id., Ex. 1 1 6.

The el even attorneys all affirm 1) that they personally
participated in the proceedings in the Rhode |Island Superior
Court which resulted in Judge G bney’'s Order of 3/31/03, see id.,
Ex. 2-11 § 2; Gay Revised Mem, Ex. 12 | 2; 2) that the O der

“whi ch authorized, inter alia, the collection of potenti al

evidence fromthe fire scene, the storage of such in a

repository, and the nethodol ogy to be used for the cost-sharing
t hereof was entered following and as a result of proceedings in
open court before Judge G bney,” Gray Mem, Ex. 2-11 Y 3; Gay



Revised Mem, Ex. 12 § 3; and 3) “that Ms. Justice G bney

al | oned anyone to be heard who requested to be heard during such
proceedi ngs and invited cooments fromany and all interested
persons,” Gay Mem, Ex. 2-11 T 4, Gay Revised Mem, Ex. 12 | 4.
Ni ne of the attorneys additionally affirmthat the only chanbers
conferences which related to Judge G bney’s Order of 3/31/03
“invol ved issues relating exclusively to the scheduling of
proceedi ngs and Ms. Justice G bney invited any and al

interested | awers to attend those conferences if they so
desired.”* Gay Mem, Ex. 3, 5-11 § 5; Gray Revised Mem, Ex. 12
1 5.

Movants’ claimthat they were excluded fromthe court
proceedi ngs which resulted in the entry of Judge G bney’s O der
of 3/31/05, is conpletely unsupported. See Henault Motion at
unnunbered 4. They do not cite to any affidavit, court
transcript, or other evidence to substantiate their charges of
exclusion. See id. Tellingly, in the face of the affidavits
from Judge G bney and ot her counsel (who represent both
Plaintiffs and Defendants in this action), Mpvants have not
submtted any counter-affidavits, nor they have filed any reply
nmenor anda. ® Accordingly, the court rejects Mvants' clains that
they did not have the opportunity to participate in the

“ Eight of the nine attorneys make this affirmati on w thout
qualification. See Gay Revised Mem, Ex. 3, 5-9, 11-12. (One
attorney, Janes Ruggieri, prefaces this paragraph of his Affidavit
with the words: “To the best of ny knowedge ...."” 1d., Ex. 10 § 5.

°® Movants' failure to provide any support for their allegations
t hat counsel for the Henault Plaintiffs were excluded fromthe
proceedi ngs conducted by Judge G bney in the Superior Court is
troubling. Pursuant to Fed. R Gv. P. 11(b), an attorney presenting
a witten notion to the court is certifying “that to the best of the
person’s know edge, information, and belief, formed after an inquiry
reasonabl e under the circunstances ... (3) the allegations and ot her
factual contentions have evidentiary support ....” Fed. R Cv. P
11(b). Mvants are strongly cautioned that their filings nmust conply
with Rule 11 as well as all other procedural requirenents.
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proceedi ngs which resulted in the creation of the Evidence
Repository and the establishnment of the cost sharing formula
whi ch they seek by the instant Mdtions to alter.
3. Value of Articles in Evidence Repository

As for Movants’ seem ng argunent that the benefit they wll
recei ve by having access to the articles in the Evidence
Repository is not sufficient to justify the contribution required
for access, that contention requires no discussion. Mvants are
free to choose not to contribute to the cost of the Evidence
Repository.
V. Concl usion

For the reasons stated above, the court declines to
reconsider its ruling with respect to the fornula to be used to
reinburse the Gray Plaintiffs for warehouse costs. Accordingly,
the Mdtions for Reconsideration are DEN ED

So ordered.

ENTER: BY ORDER

DAVID L. MARTIN Deputy Cerk
UNI TED STATES MAG STRATE JUDGE
Cct ober 7, 2005
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